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CABOTAJE-TANG, P.J.:

For resolution is accused Edward S. Hagedorn's "Motion for
Reconsideration (Of the Resolution dated August 3, 2018)"2 dated
September 10, 2018.

Accused-movant Hagedorn seeks a reconsideration of the
Court's Resolution promulgated on August 31, 2018,3 which denied
his" Omnibus Motion to Quash Information, Hold in Abeyance Further
Proceedings and Recall of Warrant of Arrest"." Citing the case of
People v. De la Rosa.> he urges the Court to take cognizance of the
alleged fact that the subject rifles were already surrendered and
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accounted for, even prior to the filing of the subject Information."
The accused-movant reiterates the same arguments in his Omnibus
Motion that: (1) he acted in good faith, and took the responsibility
upon himself to track down and obtain the subject firearms and
surrender the same to the proper government authorities; (2) the
fact of surrender is proven by his pictures and the
acknowledgement receipt issued by the Philippine National Police
Puerto Princesa Office; (3) the presumption of conversion has been
rebutted in light of his return of the subject rifles to the government
and the affidavits executed by Rogelio Roquid and Erzon
Evangelista; (4) he was stalled from returning the rifles because
his requests to send city officials to pick up the subject rifles were
ignored by the private complainant; and, (5) the receipt and
safekeeping of the subject rifles was not part of his duties as Mayor
of Puerto Princesa. Thus, he was not an accountable officer with
respect thereto."

The prosecution filed an Opposition dated September 19,
2018.8 It advanced the followingarguments to oppose the present
motion: (1)the motion for reconsideration should be denied because
it fails to cite new, substantial arguments, the same being merely
anchored on similar grounds previously raised in the accused-
movant's Omnibus Motion; (2) the return of the subject firearms
after the commission of the crime does not extinguish criminal
liability as held in Cimafranca, Jr. v. Sandiganbayan;9 (3) the
accused is an accountable officerwithin the purview of Article 217
of the Revised Penal Code as defined in Quiiion v. People1o and as
evidenced by his signing of the Memorandum Receipt on May 12,
2006, acknowledging receipt of twenty (20) firearms including the
subject firearms. I I

THE COURT'S RULING

The Court finds the subject motion for reconsideration
unmeritorious. //
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First. It is plain that the accused-movant's arguments are a
mere rehash of the same arguments he advanced in his Omnibus
Motion. These arguments are evidentiary in nature and best
threshed out in a full blown trial on the merits as held by the Court
in its Resolution promulgated on August 3, 2018, to wit:

.•. .... It is settled that the presence or absence of
the elements of the crime is evidentiary in nature and is a
matter of defense that may be best passed upon after a
full-blown trial on the merits. Considering that the
accused-movant's arguments all relate to evidentiary
matters that will no doubt constitute his affirmative
defenses, the Court will refrain from addressing the same
at this early stage in the proceedings.

... .... The accused-movant's invocation of good faith
and voluntary return of the firearms in issue is a matter
of defense which is best ventilated during trial. 12

Second. The accused-movant's insistence on the Court's
taking cognizance of the alleged fact of his return of the subject
firearms erroneously presupposes that the mere return of the public
properties alleged to have been malversed extinguishes an
accused's criminal liability for malversation. As aptly cited by the
prosecution, the case ofCimafranca is explicit:

The question addressed by this petition is whether or
not an accountable public officermay be criminally liable for
malversation of public property when he fails to return or
produce the same upon demand, although after the ming of
the information and during the trial he returned the
property to the government.13

12

13

Under the last paragraph of Article 217 of the Revised
Penal Code above reproduced, the failure of a public officer to
have duly forthcoming any public funds or property with
which he is chargeable, upon demand by any duly authorized
officer. shall beprima facie evidence that he has put s'/";

p. 115, Vol. I, Record
Emphasis supplied, citations omitted; Cimafranca, Jr. v. Sandiganbayan, 194
SCRA 107, 108 (1991)

f1J

~



RESOLUTION
People vs. Hagedorn,
SB-18-CRM-0350
x----------------------------------------------------x

-4 -

missing funds or property to personal uses. The burden is on
the accused to overcome this presumption.i+

This Court has made the consistent pronouncement
that the return of the funds malversed is not a defense
and will not be an exempting circumstance nor a ground
for extinguishing the criminal liability of the accused. At
best it can be a mitigating circumstance. IS

The same principle should apply when the subject
matter of the malversation is public property. However,when
as in this case, it took the petitioner several years before he
returned the government property, such circumstance cannot
be considered a special mitigating circumstance analogous to
voluntary surrender, as the trial court did credit to the
petitioner. Said government property appear to be under the
control and possession of petitioner all the time. There was no
reason why he could not return the same promptly if not
soonest to the government. The much delayed return of the
property must be a desperate act and afterthought of
petitioner when he realized that all possible hope of
exoneration was lost during the trial.t>

To be sure, the record of this case discloses that a demand to
return the subject firearms was made upon the accused-movant as
early as February 24, 2014.17 As admitted by the accused in his
Omnibus Motion and in the present motion for reconsideration, the
subject firearms were allegedly returned only on March 20, 2017,
September 5, 2017, and September 10, 2017.18 There is thus an
appreciable length of delay of at least three (3) years between the
date of demand and the alleged date of return. The presumption 19

imposed by the last paragraph of Article 217 of the Revised Penal
Code must perforce operate during the period that the rifles

//
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Id 4Letter dated February 24,2014 from Puerto Princesa City General Services
Officer Roseville P. Del Rosario; p. 18, Vol. I, Record
pp. 46-47, Vol. I, Record; p. 120, Vol. I, Record
The failure of a public officer to have duly forthcoming any puglic funds or
property with which he is chargeable, upon demand by any duly authorized
officer, shall be prima facie evidence that he has put such missing funds or
property to personal use.
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remained unreturned. It is thus incumbent upon the accused to
overturn the presumption during trial.

Contrary to the accused-movant's insistence, the subsequent
return of the rifles does not automatically exonerate him nor does it
negate the effect of the presumption for the period that the rifles
were not returned. For these reasons, the accused-movant's
invocation of People v. De La Rosa must also fail.

In the present case, there are no facts or admissions which
"destroy the prima facie truth accorded to the allegations of the
information on the hypothetical admission thereof, as is implicit in
the nature of the ground of the motion to quash, ..."20 If anything,
the evidence adduced by the accused-movant himself in the present
incident only serves to confirm the allegation in the Information
that he failed to return the subject rifles promptly after his term as
CityMayor.

WHEREFORE, the Court DENIES accused-movant Edward S.
Hagedorn's "Motion for Reconsideration (Of the Resolution dated
August 31, 2018)" for lack ofmerit.

SO ORDERED.

Quezon City, MetroManila

~IlBpTAJE-TA
Pres~ustice
Chairperson

WE CONCUR:

,L~TOR. FERNANDEZ
ssociate Justice

20 98 SCRA 190,200 (1980)


